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FOR 


hn Clark, Portioner of Litte-Uiftone; 


To THE 


P E T ITI 0 N of: William Buchanan, 
Portioner of the Pariſh of Blantyre 4 


HE lands of Little-Udſtone, cnſiting of . 112 
acres and 26 falls, belong in property to the peti- 
tioner and the boden; 35 acres, 2 roods, and 
4 falls belong to the petitjoner, and 56 deren, | 

2 roods, and 22 falls belong to the reſpondent. 

The ground lying in and about the houſes, the moſt part 
of which is croft-land, conſiſts of about 18 ſmall fields, 

from one to four acres, which have been always poſſeſſed 1 

run- dale by the petitioner and the reſpondent, their pre- f 
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deceſſors and authors; of theſe 8 belong to the petitioner |, - 
and 10 to the reſpondent. Thoſe marked on the plan ) - 


by the yellow lines belong to the petitioner, and thoſe. 
by the green belong to the reſpondent. _ e | 
The remaining part of the lands, conſiſts of three dif- be 
feregt ficlds, viz. one of 4a acres, 2 roods, and 4 falls; J 4 
Cy 


% 


a ſeokd of 29 Acres ind 4 falls; and the chird'of f 3 acres, 
3 roods, and 7 falls. 10 Hoiiib vo ns 5 

The firſt of theſe hath. bein Polleſle@ by e etitioger, 
his predeceſſors and authors, as their ſôle un excluſive 
property tor time immemòrlal; and the other two of 
krheſe fields have Hkewiſe, for time immemobrial, been pol- 
ſeſſecl by tlie reſpo rat and his en, as their fole 
%%% 0014s 550910)» 

The relpon dene fbr ſome! time paſt path been withiors- 
ang and improving theſe lands; in the courſe of Which 
he proceededꝭ to incleſe them, and bath already com- 
pleated his fence round the field of 29 acres, except in 
fo far as it marches with the petitioner's large field! of 
41 acres: And as the reſpondent likewiſe propoſed not 
only to compleat this incloſure, but likewiſe to incloſe 
the other field of 13 acres, iwhich, upon the north and. 

eaſt, marches-with the petitioner's ſaid field of 41 acres, 
and, upon. the weft,” with the petitioner's lands of Blan- 
tyre; ſo, in January 1765, he brought an action before 


1 Sheriff of Lanerk hire, at Hamilton, againſt the pe- 


titioner, libelling upon the act 41. Parl. 1661, and con- 
cluding. that che petitioner ſhould be decerned to be at 
equal pains and charges with. the reſpondent in building 
and making a proper: dyke and fence for parting their ſaid 
inheritance, in ſo far as the ſame lay e in terms 
8 the foreſaid act of parliament. | 10 "Rag AL DI 
' Againſt” this action, it Was: pled in defence; upon Te : 
part of the petitioner, That he was not ſubject to the She- 
riff's juriſdiction, as His principal! reſi dence had, for theſe 
ſeveral years, been in the city 'of Glaſgow ; and, 2do, That. 
as the lands in queſtion had been poffeſſed. Wnzdale, and 
that either of the parties might Purine a diviſion upon. 
the ſtatute: 1695, they could not fall under the ſtatute li- 
belled upon; and, in the view of ſupporting this de- 
fence, the petitioner t brought an en before the W 
F 1 


3 
tiff againſt the N founded on the act 1695. 
made anent the diviſion of run- rig lands; and concluding, 
that. e Lirtle-Udftone ſhould be divided 
in terms thereof. 


1 In the proceſs * 1 of 85 rec bug a- Mar. 8 
55 the petitioner, the Sheriff pronounced the follow- 1765. 


ing interlocutor: e $658 conſidered this proceſs, re- 
« pels the defence againſt e juriſdiction ;: and, before 
anſwer, as to- any, further, nominates and appoints 
James Henderſon in Ridgehead, Gavin Burns tenant 
un Allanſhaw, William Coats of Old-Place, and John 
Burns of Old-Maehan, or any two of them, to viſit the 
by marches übelled; and, if crooked and unequal, to re- 
ort their opinion how far the ſame can be ſtreighted, 
« with the leaſi loſs, and with the moſt advantage to both 
parties; and alſo to report their opinion, what is the 
« moſt proper dyke, or fence, to be made upon the ſaid 
march; and that at any time betwixt and the firſt of 
4 April next.“ 


The Sheriff e n ele plan of the e Nov. 8. 


to be, made out; and having eonjoined the two proceſſes, 

he pronounced the following interlocutor: Having 
conſidered this proceſs, John Clark againſt William 
Buchanan, and the procels at the e of the ſaid 
„William Buchanan againſt the ſaid John Clark, and 
viewed the plan of the grounds mentioned in the ſaid 
{ reſpective proceſſes: Finds the grounds craved to be 
9 indeed by the laid John Clark, does not fall within 
the fact. made anent run- rig; and that the ſaid William 
„Buchanan is liable in the one half of the expence of 
; \propenly incloſing the ſaid ground; and that he ought 
to concur with the ſaid John Clark in making a proper 
« ſenceſupon che march which divides the reſpective pro- 
perties; and for that purpoſe, appoints the perſons no- 
„Wigazes, bY: the interlocutor of. the, 8h March laſt, 111 

vi It 


( 4 
viſit and report in terms UP! and that betwixt and 
the 5th December ext; and, before anſwer, as to the 
other ſmall pieces of ground contained in the plan, or- 
dained parties to ſay fully on that head, as to any ex- 
change wanted by either party:“ And the Sheriff there- 
after refuſed a reclaiming petition, and 
Of theſe judgments the petitioner complained by: bill 
of adyocation, which the Lord Eliock Ordinary, upon ad- 
viſing. the lame with anſwers and replies, was pleaſed to 
refuſe. 3 and the ernster. having reclaime to your 
Lordihige, the bill was paſt Fans 
hereafter the pit nas Be came. in 3 to be diſcuſt | 
be ore the Lord, Hailes Ordinary, when, in the courſe of 
che debate, it was pt tr on behalf of the , reſpondent, 
that he did not mean to inſiſt for the half of the expence 
of the march-dyke betwixt the field he was about to incloſe 
and the infieldground cenfiſting of ſmall. fields, as to 
| which there might poſſibly be room for a diviſion, upon 
. the ſtatute . And the Lord Ordinary, upon adviſing 
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the debate, is date, pronounced the following inter- 
Jay. 15. Iocutor: Finds, that 4 fields marked V, I, G. in 
8 the plan, do not fall der the act 1695 and therefore 
repells the reaſons, of advocatip Jon, and remits he cauſe 
> Henke 1 
And, upon, adyiſing + a e the, now. pe- 
ritioner, 1s Lordſhip p. of this date, pronounced this 
Aug. 2. interlocutor: Having conſidered this repreſenta- 
1766. tion, together with the minutes of debate, wherein it is 
6 * ſaid for John Clark, that with, regard to Buchanan's 
paying Pie expence of the half f the dyke, ſo far as it 
runs along the ends of the ſmall fields of eee N 
|} Mr Clark never intended to put Mr Buchanan to any 
[ 350 Fare ee le fl the te AL. Lon OW 7 7 
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« were ſettled by the Sheriff; adheres to the former in- 


6 — and refuſes the deſire of this repreſentation,” 

petitioner harh reclaimed, in which he prays your 
Lean ev to find, thar all the fields in queſtion are ſub- 
ject to diviſion on the act 1695; at leaſt to find, that the 
perltioner is not liable to any part of the expence of the 
dyke in queſtion: And this petition your Lordſhips 
have ordained to be ſeen and anſwered. 

If che peritioner's action, concluding for a diviſion of 
the whole lands, is well founded, it would indeed ſeem. 
to follow, that the reſpondent's action, founded upon the 
ſtatute 1661, is premature, and that it could not proceed 
until the diviſion was actually made; but if, on the other 
hand, your Lordſhips ſhall be ſatisfied, that the two 
fields pr oſed to be incloſed cannot fall under the in- 
_ tended diviſion, in that caſe it does not occur, that any 

poſſible e can lye to the Lord Oranary. 5 Judg- 
ment. 

Whether the infield ground, which: has been, aud is ſtill 
poſſeſſèd in ſmall dales or parcels, as deſcribed 1 in the plan, 
do fall under the ſpirit and intendment of the ſtatute 
1695 and ought, therefore, to be divided betwixt the 
parties in terms of that ſtatute, is humbly ſubmitted. It 
probably would be for the advantage of both parties, 
that a diviſion thereof was made, and the whole thr own 
into two parcels. This the reſpondent never had any 
_objetionito'; and, from inſpection of the plan, your Lord- 
| ſhips will-perceive that it might be eaſily done, viz. by 
exchanging the two fields marked in che plan Q and O, 
which are preſently Poſſeſt by the reſpondent, with the 5 
two fields marked A, B, preſently poſſeſt by the pe- 
titioner: and wich are much about the ſame value; and 
by this means, the croft-ground of each farm would lye 

contiguous, and more convenient for the outfield . grounds. 


But this cannot enter into the conſideration of the Court 
i —T. A4-5 at 
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(4) 
« viſit and report in terms thereof, and that betwixt and 
* the 5th December ext; and, before, anſwer, as to the 
* other ſmall pieces of ground contained in the plan, or- 
« dained parties to ſay fully on that bead, as to any ex- 
change wanted by either party; 80 the Sheriff Here 
after refuſed a reclaiming petition, and adhered. 

Of theſe judgme nts the petitioner complained by: bit 
of adyocation, Which the Lord Eliock Ordinary, upon ad- 
viſing. the Fame with anſwers and replies, was pleaſed to 
refales 5. and the petitioner having, reclaimed. * une 
Lordſhi Is, the bill was-palts.... ns, ab 

e the eee came in courſe to be diſcuſt 
ba ore the Lord Hailes Ordinary, when, in the courſe of 
che Ne it Was admitted on behalf of the reſpondent, 
that he did not mean to inſiſt for the half of the expence 
of the march-dyke betwixt the field he was about to incloſe 
and the infieldground cenfiſting of ſmall. fields, as to 
which there might poſſibly be room for a diviſion, upon 
the ſtatute 1695. Andthe Lord Ordinary, upon adviſing 
the debate, ofthis date, pronounced the following inter- 

July: 15. Iocutor: Finds, that the fields marked V, T, G. in 
1766. „the plan, do not fall 2 the act 1695 and therefore 
repells the reaſons 0 Wera, and remits he cauſe 
*  fompliciter,” 
And, upon, adviſing : a repreſentation, for che now pe- | 
 ritioner, his Lordſhip, of this. date, pronounced this 
Aug. 2. interlocutor: _ «+ Having. conſidered this. repreſenta- 
1766. tion, together with the minutes of debate, wherein it is 
4 ſaid for John Clark, that with regard to Buchanan's 
« paying 2 — expence of the half = the dyke, ſo far as it 
runs alon g the ends of the ſmall Ponds of; of infieldground, 
Mr Clark never intended to put Mr Buchanan to any 
e tl aper 3 until the ee al Kae Ow: 2 
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«terlo6utor; and refaſes the deſire of this repreſentation.” 
The petitioner hath reclaimed, in which he prays your 
Loraſhips to find, that all the fields in queſtion are ſub- 
ject to diviſion on tlie act 1 1695; at leaſt to find, that the 
petitioner is not Hable to an part of the, expence of the 
dyke in queſtion: Arid this petition your Lordſhips 
have ordained to be ſeen afid anſwered. | 

If che petitioner's action, concluding for a diviſion of. 
the whole lands, is well founded, 'it would indeed ſeem 
to follow, that the reſpondent's action, founded upon the 
ſtatute 1661, is premature, and that it could not proceed 
until the diviſion was actually made; but if, on the other 
hand, your Lordſhips ſhall be ſatisfied, that the two 
fields propoſed to be incloſed cannot fall under the in- 
tended diviſion, in that caſe it does not occur, that any 
poſſible op” r can TO! to the Lord Ordinary” 8 Judg- 
ment. 

Whether the infield Lag which has been, and is ſtill 
poſſeſſed in-ſmall-dales or parcels, as deſcribed in the plan, 
do fall under the ſpirit and intendment of the ſtatute 
1695 and ought, therefore, to be divided betwixt the 
parties in terms of that ſtatute, is humbly tubmitted. It 
probably would be for the advantage of both parties, 
that a diviſion thereof was made, and the whole thrown 
into two parcels. This the reſpondent never had any 
objectiom to; and; from inſpection of the plan, your Lord- 
ſhips will perceive that it might be eaſily done, viz. by 
exchanging the two fields marked in the plan Q and' O, 
which are 'prefently- poſſeſt by the reſpondent, with the N 

two fields“ marked A, B, preſently poſſeſt by the pe- 
titioner} and which are mädel about the ſame value; and 
by this means, the croft-ground of each farm would lye 
_ contiguous, and more convenient for the outfield-grounds, 


But this cannot enter into > the conſideration of the Court 


6. 6 | 
at preſent, a as it is lt 3 intire PI the Sheriff.” He hath 
given no judgment upon that point; but, before anſwer, 
e hath deſired parties to inform fürtker Upon it. 
But as to the ourficldgrounds, Vi... the fields marked 
V. G. T, which are the ſubject of tlie preſent i queſtion, it, 
with all ſubmiſſon,, cannot admit of A Uiſp ute, that they 
are not the. ſubje of a proceſt f. diviſion. at che inſtance 
of either party. It appears, that the great field belong- 
ing to the petitioner, and the other, two fields belonging to 
the reſpandent, being, to atrifle, of the ſanie extent, have 
been couſidered as of equal value; and the probable con- 
zecture is, that theſe outfieldgrounds have ſometime or 
other been divided betwixt the parties, and their ſhares. 
wy allotied to them in that manner 
But without entering into that queſtion; 97 Mhiether 
—_= lands were once common, and may have been divid- 
ed, or if they never were common, it is clear that, in either 
of theſe views, they cannot now be the ſubject of diviſion. 
If they. never were common property, there can be no 
room for a diviſion. If they have been already divided, 
there can be as little room er a ſecond diviſion: tor as 
_ theſe lands have been Poſſe fled as ſeveral by the parties 
and their authors, for time immemorial, each party is 
üntiled to hold the ſubject he hath ſo poſſeſſed, as his ex- 
cluſive property in all time coming. 
Before the ſtatutes 23, and 38. parliament 5755 detther 
It commonties, nor lands lying run-rig, could be divided by 
the common law of Scotland, except all the parties did 
voluntarily agree to make a diviſion amongſt themſelves. 
No proceſs was competent at the inſtante of thoſe who 
were willing to concur, to compell ' thoſe that diſagreed 
| dio the meaſure: So ſtands the law of England to this day; 
1 no commonty can there be divided ber by a ſpecial act 
| ol parliament unleſs all parties intereſted do conſent. - 
To obviate the inconveniencies ariſing” from lands be- 
ing poſſeſſed in * or run-rig, the . two 
atute, 
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Fatutes | were made: But as theſe ſtatutes, and more par- 
ticularly. the, ſtature now founded upon anent run-rig 
lands, is in ſome meaſure an encroachment upon pro- 
perty, and the common rights of mankind, whereby they 
are obliged to part with what was poſfefled by them as 
their. property, for the fake of conveniency to others, 
whether they thought it ſo or not; ſo the fime ought not 
to be extended beyond the purview and intendment of 
t was very much doubted, if a diviſion of lands, lying 
in ſmall parcels of two and three acres, and hat is known 
by the name of run-· dale, could be forced upon this ſtatute, 
as not being expreſsly comprehended under the words; 
but the Court hath ſo far very juſtly extended the ſtatute, 
as it did clearly appear to be the meaning and intendment 
of that ſtatute, to obviate the inconveniency that did ariſe 
to proprietors, from being obliged to poſſeſs their proper 
ty in ſuch ſmall. parcels that it could not be incloſed. or 


improved to any advantage. 


But it would be out of all ſight to maintain, that it 
could ever be the meaning or intendment of this ſtatute, 
to oblige any perſon to part with what had been poſſeſſed 
as his excluſive property, for time immemorial, where the 
ſeveral parcels were of ſuch extent, as to ſurpaſs what 
any common and ordinary incloſure ought to conſiſt of. 
Such cales could never fall under the purview of the ſta- 
tute. The policy and improvement of the country, 
Which was the great objeck of the law, could never be af- 
fected by it; and therefore, no man can be obliged to 


part with, or excamb any part of his property, upon the 


idea that the ſame might be for the mutual advantage of 

In the preient eaſe, one of the fields in diſpute conſiſts 

of near fourteen acres, which is fully more than any in- 
cboſure in a country where improvements are {till in their 
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infancy, ought to ol of. And the other field in dif. 
pute, conſiſts: of no: leſs than 29- acres, Aich of it ſelf 

ſtill in a ſtronger 
light, let it he ſuppoſed, that che action of diviſion had 
been brought at che inſtance of the reſpondent againſt the 
petitioner, would ãt not have been a' good anſwer for the 
petitioner to bave ſaid, that his lands did riot lye run: rig 


or run- dale, but that the; Whole of his outfield grounds 
did lye together in a large field of 411 acres? AN if the 


action would not have been competent at the inſtance of 


the reſpondent againſt the petitioner, it can as little be 


at the petitioner's inſtance againſt the reſpondent. 
The two deciſions mentioned in the petition, of the 
heretars of Invereſk and George Chalmers, againſt Mary 


Peu, are toto cælo different from the preſent caſe: For, in 
each of theſe caſes, the lands in diſpute were a long ſmall 


ſtripe, which; could not have been incloſed ſeparately as 


they lay, without the greateſt inconveniency, and an ex- 
| pence beyond what they could bear. But this will never ap- 


ply to the caſe, where the whole of the petitioner” 8 outfield 
grounds do conſiſt of one large field of 413 acres; and the 


reſpondent's of two large fields, the one of near 14 acres, 


and the other of 29: And as there is no inconſiſtency in 


ſuppoſing, that in the ſame village or townſhip, à part of 
the lands may be common property, and the other ſole 


or excluſive, property ; or, that one part may be excluſive 
property, and the reſt run- rig or run-dale; fo, whether the 
infield-lands in this caſe do fall under the ſtatute 1695 or 


not, it is with ſubmiſſion clear, that the remaining part of 
the lands to which the judgment of the Sheriff already pro- 
nounced does only apply, cannot poſſibly fall unde. either 
the words or meaning of the ſtatute. F | 


The petitioner ſays; That the e fields in que- 


How are ntl ecngas with AS 5 imadachy a inconyenience as the mall 
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But with ſubmiſſion, the . in this caſe hath lit- 
tle reaſon to complain. of the inconveniency of ſituation, 
when his outfield grounds lie all in one field of no leſs than 
412 acres, However, theſe things cannot enter into your 
Tordchip- conſideration in this caſe. The reſpondent ap- 
prehends, that it is no good reaſon for forcing a diviſion 
vpon the ſtatute, that the fields of the conterminous he- 
retors could be more conveniently diſtributed upon a new 
diviſion than they preſently are. It is believed, that in 
moſt caſes, the property of contermi nous heretors could, 
by making excambions, be rendered more commodious to 
both parties: But that is no reaſon for bringing a ſubject 
under the ſtatute; and indeed if an action of diviſion of 
the three fields in queſtion was to be ſuſtained upon the 
ſtatute, there won be no knowing where to ſtop. Two 
proprietors: may have their eſtates interſperſed with each 
other in different farms, and there certainly can be little 
doubt, that it would be more convenient for both parties, 
in ſuch caſes, to have the whole of their eſtates laid off to- 
gether. But it is believed, that hitherto it was never ima- 
gined, that, upon any law yet in being, ſuch a ſcheme could 
be accompliſhed by one of the proprietors invito of the o- 
ther: And, if an action would not be undes in that caſe, 
there ſeems to be as little foundation for an action of di- 
viſion in this caſe. The reſpondent does admit, that ſta- 
tutes calculated for the improvements of the country 
ought. to bear a. favourable conſtruction, ſo as to anſwer 
the purpoſes for which they were intended; but accord- 
ing to no reaſonable conſtruction can the ſtatute 1695 be 
extended to this caſe, where the whole of the petitioner's 
_ outfield grounds da lie together in one field, of no leſs than 


The petitioner in the next place contends, that the pe- 
titioner*s property is of ſmall value; that his outfield 
grounds will not be worth a 41. 6.5. 10 d. yearly, and 
| NN 
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10 
that therefore theNitute bee WIFI RY this cafe; a- 
greeltble ts the'decifion that wad given inthe caſe of + 5 
to! Pertthani!do 9169 01111 NE) 1039797 tio 38d Tn 
Ile reſpendetiit muiſt, in the firſt place, bbſerve, has the 
8 here greatly undervalue his oπ] Ʒz proper- 
ty; his lattds Hre of muell more value than Hes: -pleaſed to 
repreſent them! Hut 1%, The forefülid deciſion; which 
Finds, Tha the uc did not reach to ſmall feuars who had 
not above ffye or {ix acres of ground, cannot in the leaſt 
aid the ſpetitibher, Who is not only proprietor of 35 acres. 
0 ground of the lands of Eittle Udſtone, but is like ways 
Proprietor” of a part of the lands of Blantyre, which your 
Lordſhips will obſerve from the plan, tie contiguous to, 
and mareh upon the weft with his lands of Little Udſtone: 
So that the petitioner is ſo far from being a mall. n 
8 he is poſſeſl of confiderable prop ertyi n 
But further, even although the petitioner had no :difier 
-property than the faid field of 41 acres, the reſpondent, 


Oak ull fabmiffion; can have no doubt, that he would not 


be intitled to plead an exemption from the ſtatute. It is 
not uceording to the value, but the extent of the grounds, 
hat it muſt be determined, whether the heretor falls under 


the Purview of the ſtatute or not. The gi eat object of 


der more valuable uncul- 


-the law was to improve and re 


tivated grounds which were of little value; and wherever 


grounds are of ſuch extent as that tliey are fit to be in- 
cloſed with advantage to the heretor, they muſt certainly 
der both the words and'the ſpirit of the law: And 
ſurely at eannot be difputed;: that a field of qr acres 1 is ſuf- 


5 pee e for any incloſure; and indeed to improve 
bo as ty would require more than one ſihdiviſion. 
he 


ee ſays, That the act 1661 does only apply 

td a the fene to be built parteth the inheri- 
- taticg'of che reſpective heretors; which the:dyke propoſed. 
to be built will Err tr enn ſundry _ 
alternately, »q 23 FTiniegs 2918 of daily 1 
3 Ee er Ble KI 


- 
rf VR. ry 1 at 3 Ti 
? 81 Pry 0 4 | . % \ £ 0 1 * 
* 4 11. hls. bf 5 . X * PA c: * — 9 A 


f 1 ). 
This obſervation is rather of whimſical to require a ſeri- 
ous anſwer. Is it poſſible; for: the ' petitioner, ſeriouſly. to 
maintain, That one heretor can inno caſe oblige the 4 5 
to bear the half of the ex pence of a march- dyke, unleſs where 
that dyke ſeparates the whole property of the one from 
khat of the other? If this were law, it would by the ſame 
rule follow, that where two heretors poſſeſs fields alternate- 
ly, each of which conſiſted of a roo acres, the one could 
not oblige the other to concur with him in building a 
march dyke betwixt any of theſe fields. The reſpondent 
does admit, that where fields poſſeſt alternately by two 
different heretors, are ſo {mall as to fall under the ſtatute 
1695, that the one heretor cannot force the other to con- 
cur with him in incloſing: But where the fields do not fall 
under that ſtatute; and as in the preſent caſe they 
are of a greater extent than any one incloſure in an open 
and uncultivated country ought to be, the ſtatute; in ſuch 
caſes, will certainly apply; and the one heretor can be o- 
bliged to concur with the other 1 in- ln a fence upon 
4 aol march betwixt them. 


The Peritioner ſays, That, at any rüter he. queſtion 


8 "op incloſing the outficld ought to be delayed till the 


diviſion of the infield ground has taken place: But as 
the reſpondent is humbly perſuaded, that your Lordſhips 
will be of opinion, that the three fields in queſtion are 
not ſubject to diviſion; fo it will occur to your Lord- 
ſhips, 1 — inſpection of the plan, that the dykes now 
- propoſed to be built, cannot be in the leaſt affected by 
any diviſion that can be made of the infield grounds. 
The field of 13 acres lies at a conſiderable diſtance from 
any part of the infield grounds; and as to the other 
field, it is alreacly inclofl, except upon the weſt-ſide, 
which lias no connection with the infield grounds. This 
field does only march with: the: infield grounds upon the 
north, where the dyke is already built, no part * the 
expence of which he charges againſt the petitioner. 
2 reſpect wheredf, &c. 


RO. M*QUEEN, 
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